
B
E

FO
R

E
TH

E
ILLIN

O
IS

PO
LLU

TIO
N

C
O

N
TR

O
L

B
O

A
R

D
C

L
E

R
K

S
O

FFIC
E

P
eople

of
th

e
S

tate
of

IllinoisC
om

plainant,

vs.
)

N
O

.
2

0
1
1

0
6

8
E

nforcem
ent

T
radition

Investm
ents,

LLC,
an

Illinois
lim

ited
liability

corporation

N
O

TIC
E

O
F

FILIN
G

TO
:

Jan
e

M
cB

ride
A

ssistant
A

ttorney
G

eneral
5
0
0

S
outh

S
econd

S
treet

S
pringfield

IL
6
2
7
0
6

D
ivision

C
hief

of
E

nvironm
ental

E
nforcem

ent
O

ffice
of

the
A

ttorney
G

eneral
1
0
0

W
est

R
andolph

S
treet

S
uite

1
2
0

0
C

hicago
IL

6
0

6
0
1

D
onald

Q.
M

anning
-A

R
D

C
#6194638

M
cG

reevy
W

illiam
s,

P.C
.

6
7

3
5

V
istagreen

W
ay

P.O
.

B
ox

2
9

0
3

R
ockford,

IL
6

1
1
3
2
-2

9
0
3

(815)
6

3
9

-3
7

0
0

D
onald

Q.
M

anning,
Plaintiff.

By:
M

cG
reevy

W
illiam

s,
P.C

.

By:
D

onald
Q.

M
anning

O
ne

of
Its

A
ttorneys

AUG
192011

STA
TE

O
F

ILLIN
O

IS
Pollution

C
ontrolB

oard

I
-
’
,

R
espondent.

PLEA
SE

TA
K

E
N

O
TIC

E
th

at
on

the
18th

day
of

A
ugust,

2
0

1
1
,

I filed
by

F
ederal

E
xpress

w
ith

the
O

ffice
of

th
e

C
lerk

of
the

Pollution
C

ontrol
B

oard,
R

espondent’s
R

esponse
to

M
otion

to
S

trike
A

ffirm
ative

D
efenses,

copies
of

w
hich

are
herew

ith
served

upon
you.

(



STA
TE

O
F

ILLIN
O

IS

C
O

U
N

TY
O

F
W

IN
N

EB
A

G
O

SS.

A
FFID

A
V

IT
O

F
SE

R
V

IC
E

C
LER

K
’S

O
FFIC

E

AUG
192011

ST
A

T
E

O
F

ILLIN
O

IS
P

ouutjo,
1

C
onfrol

8oarrj

I,
the

undersigned,
being

first
duly

sw
orn

on
oath,

depose
and

say
th

at
Iserved

the

N
otice

of
Filing

and
R

espondent’s
R

esponse
to

M
otion

to
S

trike
A

ffirm
ative

D
efenses

upon
the

w
ithin

nam
ed:

‘
‘

Jan
e

E.
M

cB
ride

A
ssistant

A
ttorney

G
eneral

5
0

0
S

outh
S

econd
S

treet
S

pringfield
IL

6
2

7
0

6

D
ivision

C
hief

of
E

nvironm
ental

E
nforcem

ent
O

ffice
of

the
A

ttorney
G

eneral
1
0
0

W
est

R
andolph

S
treet

S
uite

1
2

0
0

C
hicago

IL
6
0
6
0
1

by
placing

a
true

and
correct

copy
of

said
notice

in
an

envelope,
ad

d
ressed

as
is

show
n

above;

th
at

Isealed
said

envelope
and

placed
sufficient

U
.S.

postage
on

each;
th

at
Ideposited

said

envelope
so

sealed
and

stam
p
ed

in
th

e
U

nited
S

tates
m

ail
at

R
ockford,

Illinois,
at

or
aboutthe

hour
of

5
o’clock

P.M
.,

on
th

e
j

day
of

A
ugust,

2
0
1

1
.

S
u

b
scrib

ed
n

d
sw

orn
to

before
m

e
this

_
_

_
_

_

day
of

A
ugust,

2
0
1
1
.

N
O

TA
R

Y
PU

B
LIC

O
F

F
IC

IA
L

S
E

A
L

S
IE

R
R

I
A

.
M

U
RRA

Y
N

otary
Public, State

o
IlInO

iS

M
y

C
om

m
ission

n
ire

s
01/12/14



C
E

V
E

Q
C

LER
K

’S
O

FFIC
E

B
EFO

R
E

TH
E

ILLIN
O

IS
PO

LLU
TIO

N
C

O
N

TR
O

L
B

O
A

R
D

AUG
192011

STA
TE

O
F

ILLIN
O

IS
PoH

ution
C

ontrolB
oard

P
eople

of
th

e
S

tate
of

IllinoisC
om

plainant,

vs.
)

PC
B

N
O

.
2

0
1
1
-0

6
8

(E
nforcem

ent)
T

radition
Investm

ents,
LLC,

an
Illinois

lim
ited

liability
corporation

)

R
espondent.

R
E

SPO
N

D
E

N
T

’S
R

E
SPO

N
SE

TO
M

O
TIO

N
TO

ST
R

IK
E

A
FFIR

M
A

TIV
E

D
E

FE
N

SE
S

T
he

R
espondent,

T
radition

Investm
ents,

LLC
(“T

radition
Investm

ents”),
by

its
attorneys

M
cG

reevy
W

illiam
s,

P.C
.,

states
as

follow
s

for
its

R
esponse

to
C

om
plainant’s

M
otion

to
S

trike

A
ffirm

ative
D

efenses:

I.
C

O
M

PLA
IN

A
N

T
H

A
S

B
O

U
N

D
ITSELF

TO
ITS

LITIG
A

TIO
N

H
O

LD

T
he

C
om

plainant’s
m

otion
to

strike
itself

co
n

stitu
tes

a
binding

litigation
position

w
hich

the
C

om
plainant

m
ust

m
aintain

through
th

e
course

of this
action.

T
he

C
om

plainantconstrues

its
ow

n
C

om
plaint

and
thereby

adm
its

th
ree

critical
points:

(1)
a

property
th

at
does

not

discharge
pollutants

in
fact

is
not

obligated
to

apply
for

or
obtain

an
N

PD
E

S
perm

it;
(2)

th
ere

is
no

rem
edy

available
to

th
e

C
om

plainant
to

seek
relief

against
a

property
th

at
“proposes”

to

discharge;
and

(3)
m

ost im
portantly, th

e
purported

b
asisfo

r
an

N
PD

E
S

perm
it here

arises
solely

from
an

alleged
2
0
1
0

discharge
(see

M
otion

to
S

trike,
at

pp.
4-7:

“C
om

plainant’s
allegation

of

violation
and

its
dem

and
for

perm
it

coverage
w

holly
have

their
basis

in
factual

allegations

asso
ciated

w
ith

an
O

ctober
1,

2
0
1
0

discharge”).
In

construing
its

ow
n

C
om

plaint
in

th
at



m
anner,

th
e

C
om

plainant
co

n
ced

es
th

at
ithas

no
actionable

claim
regarding

an
N

PD
E

S
perm

it

b
ased

upon
pre-O

ctober
1,

2
0

1
0

facts.
In

fact,
th

e
C

om
plainant

is
com

pelled
by

the
current

state
ofth

e
law

to
lim

it
its

claim
in

th
at

m
anner

(see
N

ational
Pork

P
roducers

C
ouncil

v.U
SEPA

,

6
3

5
F.3d

7
3
8

(5th
C

ir.
2
0
1
1
)

(N
PD

E
S

perm
its

can
be

required
only

for
facilities

th
at

actually

discharge)).

T
he

C
om

plainant
is

foreclosed
from

claim
ing

th
at

the
plans,

designs,
proposals,

subm
ittals

and
related

inform
ation

relied
upon

by
th

e
Illinois

D
epartm

ent
of

A
griculture

in

ap
p

ro
v

in
g

th
e

use
of th

e
property

for
a

dairy
som

ehow
trigger

an
N

PD
E

S
requirem

ent.
F

urther,

since
the

C
om

plainant
w

as
a

co-defendant
w

ith
T

radition
Investm

ents
in

the
H

O
M

ES
litigation

(2
0
0
8

CH
42,Jo

D
aviess

C
ounty), th

e
C

om
plainant is

barred
by

its
conduct,

its
litigation

position

there,
and

th
e

decisions
of

th
e

C
ourts,

from
now

com
plaining

th
at

som
e

additional
N

PD
E

S

requirem
ent applies

to
the

property(see,
G

iannini
v. K

um
bo

T
ire

U
SA

,Inc., 3
8

5
lII.A

pp.3d
1013,

9
8

N
.E

.2d
1

0
9

5
(2d

D
ist.,

2008);
C

eres
T

erm
inals,

Inc.
v.

C
ity

B
ank

&
T

rust
C

o.,
2

5
9

lIl.A
pp.3d

8
3
6
,

6
3
5

N
.E

.2d
4

8
5

(1st
D

ist.,
1994);

Johnson
v.

D
u

P
ae

A
irport

A
uthority,

2
6

8
IlI.A

pp.3d

4
0
9
,

6
4

4
N

.E
.2d

8
0
2

(2nd
D

ist.,
1994)).

II.
PR

O
C

E
D

U
R

A
L

PO
ST

U
R

E

T
he

C
om

plainant’s
m

otion
to

strike
is

procedurally
defective

fora
variety

of reasons.
T

he

m
otion

statesth
at

it
is

brought
p
u
rsu

an
tto

35111.A
dm

.
C

ode
1
0

1
.5

0
6

,
b
u
tth

atsectio
n

m
erely

provides
the

tim
ing

for
th

e
filing

of
m

otions
attacking

a
pleading.

Ifth
e

C
om

plainant
purports

to
bringthe

m
otion

u
n

d
erth

e
guidance

of
7
3
5

ILC
S

5
/2

-6
1
5
,

such
a

m
otion

can
only

attack
the

legal
sufficiency

of
th

e
pleading.

B
utth

e
C

om
plainant’s

m
otion

goes
beyond

an
attack

on
the

2



pleading
and

im
properly

attem
p
ts

to
argue

th
e

m
erits

of
th

e
claim

and
further

introduces

m
atters

outside
th

e
pleadings (

,
page

16,
paragraph

3
3

ofth
e

m
otion

w
hich

im
properly

relies
on

a
hearing

transcript
from

related
litigation).

T
he

m
otion

in
th

at
regard

is
a

m
otion

under
2

-6
1

9
or

perhaps
2-1005.

B
ut

a
m

otion
based

on
the

guidance
of

either
7
3
5

ILC
S

5
/2

-

6
1
9

or
2

-1
0

0
5

is
not available

to
attack

affirm
ative

d
efen

ses,
and

th
e

C
om

plainant
has

utterly

failed
to

su
stain

any
sort

of
m

oving
papers

for
sum

m
ary

judgm
ent.

T
he

C
om

plainant’s
m

otion

should
be

denied
on

th
at

basis
alone

(s
e
e
,g

,
K

irchner
v.

G
reene,

2
5
4

lll.A
pp.3d

672,
6

9
1

N
.E

.2d
107

(1st
D

ist.,
1

9
8

8
)

(for
purposes

of
a

2
-6

1
5

m
otion,

a
court

m
ay

not
consider

affidavits,
affirm

ative
factual

d
efen

ses
or

other
m

aterials).

In
addition,

despite
its

litany
of

cases
defining

one
asp

ect
of an

affirm
ative

defense,
the

C
om

plainant
ignores

th
e

fact
th

at
th

e
affirm

ative
d

efen
ses

asserted
(estoppel,

laches,
res

judicata)
are

either
expressly

referenced
in

the
C

ode
of

Civil
P

roced
ure

as
affirm

ative
d

efen
ses

(735
ILC

S
5
/2

-6
1
3
)

or
are

plainly
th

e
types

of
d
efen

ses
w

hich
“seek

to
avoid

the
legal

effect

of
or

d
efeat

th
e

cau
se

of
action”

(735
ILC

S
5/2-613(d)).

In
other

w
ords,

ifthe
C

om
plainant’s

cau
se

is
barred

by
laches, estoppel

or
resju

d
icata, th

o
se

are
classic

affirm
ative

d
efen

ses
w

hich

m
ust

be
asserted

.

T
he

C
om

plainant
also

ignores
th

e
adm

onition
of

th
e

C
ode

of
Civil

P
rocedure

th
at

“any

ground
or

d
efen

se,
w

hether
affirm

ative
or

not,
ifnot

expressly
stated

in
th

e
pleading,

should
be

likely
to

tak
e

th
e

opposite
party

by
surprise,

[it]
m

ust
be

plainly
set

forth
in

th
e

answ
er

or
reply”

(735
ILC

S
5
/2

-6
1
3
(d

)).
T

his
language

on
its

face
goes

beyond
th

e
traditional

analysis
of

w
hether

a
d
efen

se
is

“affirm
ative”

or
not.

A
party

is
plainly

required
to

identify
any

d
efen

se
-

3



affirm
ative

or
not

-w
hich

m
ighttake

the
other

side
by

surprise.
T

his
is

precisely
w

hat
T

radition

Investm
ents

has
done

here.

III.
TH

E
FIR

ST
TH

R
O

U
G

H
TH

IR
D

A
FFIR

M
A

TIV
E

D
E

FE
N

SE
S

A
R

E
C

O
N

D
ITIO

N
A

LLY
M

O
O

T

By
its

adm
ission

th
atthe

purported
N

PD
E

S
requirem

entarises
solely

from
and

afterth
e

alleged
O

ctober
1,

2
0

1
0

discharge,
the

First
through

T
hird

A
ffirm

ative
D

efenses
w

ill
be

rendered
m

oot
upon

th
e

entry
ofa

clarifying
orderfrom

th
e

B
oard.

S
pecifically,

in
th

e
eventthe

B
oard

accep
ts

th
e

C
om

plainant’s
adm

issions
and

binds
th

e
C

om
plainant

to
proceed

only
on

post-O
ctober

1,
2

0
1

0
conduct,

then
th

e
d
efen

ses
of

laches,
estoppel

and
issue

preclusion
w

ill

be
m

oot.

IV.
TH

E
C

O
M

PLA
IN

A
N

T
IM

PR
O

PE
R

L
Y

A
R

G
U

E
S

TH
E

M
ER

ITS
O

F
ITS

O
W

N
CLA

IM
IN

A
TTEM

PTIN
G

TO
A

V
O

ID
W

ELL-PLED
A

FFIR
M

A
TIV

E
D

E
FE

N
SE

S

W
hether

th
e

Firstthrough
T

hird
A

ffirm
ative

D
efenses

are
m

ooted
b
y
th

e
C

om
plainant’s

adm
issions

ab
o

u
t

th
e

lim
ited

sco
p

e
of

its
claim

,
th

e
C

om
plainant’s

m
otion

goes
beyond

the

issue
ofw

h
eth

erth
e

d
efen

ses
are

appropriate
as

“affirm
ative

d
efen

ses”an
d

instead
argues

the

m
erits

of
its

case
-

-
a

backhanded
sort

of
m

otion
for

sum
m

ary
judgm

ent.
For

th
e

first
three

affirm
ative

d
efen

ses,
th

e
C

om
plainant

first
adm

its
th

at
its

claim
s

are
b
ased

solely
on

p
o

st

O
ctober

1,
2
0
1
0

discharge
conduct,

but
then

th
e

C
om

plainant
arg

u
es

ab
o

u
t

the
legal

sufficiency
and

effect
of

its
ow

n
pleadings.

T
hat

part
ofthe

m
otion,

and
others

like
it(pars.

28-

37
of

the
m

otion
to

strike)
should

be
stricken

and
disregarded

in
connection

w
ith

th
e

pending

m
otion.

T
he

sam
e

resultshould
prevail

w
ith

resp
ectto

th
e

F
ourth

A
ffirm

ative
D

efense,
b

u
tth

at

D
efense

is
treated

separately,
below

.

4



V
.

TH
E

C
O

M
PLA

IN
A

N
T

IM
PR

O
PE

R
L

Y
A

R
G

U
E

S
TH

E
M

E
R

IT
S

O
F

TH
E

FO
U

R
TH

A
FFIR

M
A

TIV
E

D
E

FE
N

SE
A

N
D

IM
PR

O
PE

R
L

Y
R

ELIES
U

PO
N

M
A

TER
IA

LS
O

U
TSID

E
TH

E
PLEA

D
IN

G
S

In
direct

violation
of

recognized
practice

on
m

otions
directed

to
pleadings,

th
e

C
om

plainant attack
sth

e
Fourth

A
ffirm

ative
D

efense
w

ith
factstak

en
from

m
aterials

outside
the

pleadings,
and,

b
ased

on
th

at
im

proper
citation

to
and

reliance
on

th
o
se

additional
m

aterials,

th
e

C
om

plainant
goes

on
to

argue
th

e
m

erits
of

its
claim

.
T

hat
practice

is
contrary

to
accep

ted

m
otion

practice
and

th
e

C
ode

and
R

ules.
T

he
B

oard
should

deny
the

m
otion

to
dism

iss
the

Fourth
A

ffirm
ative

D
efense

on
th

at
basis

alone.

In
addition,th

ere
are

su
b

stan
tiv

e
reasons

w
hythe

M
otion

to
S

trik
eth

e
Fourth

A
ffirm

ative

D
efense

should
be

denied.
C

onsistent w
ith

the
adm

onition
ofth

e
C

ode
of

Civil
P

rocedure
(5/2-

613(d)),
T

radition
Investm

ents
asserted

the
follow

ing
as

its
F

ourth
A

ffirm
ative

D
efense,

so
as

to
avoid

taking
th

e
C

om
plainant

by
surprise:

C
om

plainant’s
claim

th
at

an
N

PD
E

S
perm

it
is

required
for

this
facility

is
preem

pted
by

federal
law

and
is

barred
by

th
e

sam
e.

S
pecifically,

(a)
th

e
T

radition
S

outh
facility

is
a

construction
site,

n
o
ta

C
A

FO
,in

connection
w

ith
w

hich
no

anim
als

have
been

populated.
R

un-off
m

an
ag

em
en

t
in

place
is

conducted
p
u
rsu

an
tto

construction
related

m
easu

res,
not

th
e

design
for

the
facility

as
an

anim
al

feeding
operation;

(b)
even

accepting
the

allegation
of

a
discharge,

R
espondent

is
not

obligated
by

reason
th

ereo
f

to
seek

or
obtain

an
N

PD
E

S
perm

it;
(c)

th
ere

is
no

duty
to

apply
for

an
N

PD
E

S
perm

it
unless

the
operation

is
actually

discharging, w
hich

is
n

o
tth

e
case

under
the

facts
alleged

here,and
(d)

th
ere

is
no

liability
for

a
failure

to
apply

for
an

N
PD

E
S

perm
it.

R
ather

th
an

replying
to

th
e

d
efen

se
w

ith
a

denial,
and

proceeding
to

discovery,
th

e

C
om

plainant
im

properly
and

w
ithout

any
foundation

or
authentication,

attach
es

a
portion

of
a

trial
tran

scrip
t from

C
ircuit

C
ourt

C
ase

2
0
0
8

CH
42,

u
ses

th
e

transcriptto
contradict

T
radition

Investm
ents’

pleading,
and

then
relies

on
th

e
re-cast

facts
to

argue
th

e
m

erits
of

the

5



C
om

plainant’s
ow

n
claim

(M
otion

to
S

trike
at

pars.
32-34).

O
fcourse, this

is
a

m
otion

to
strike,

w
hich

is
lim

ited
to

th
e

pleadings,
so

th
e

C
om

plainant’s
strategy

cannot
su

cceed
.

T
radition

Investm
ents

m
oves

th
e

B
oard

to
strike

from
th

e
record

the
im

proper
reference

to
unsupported

m
aterials

from
outside

th
e

pleadings
and

to
deny

th
e

m
otion

to
strike

the
fourth

affirm
ative

d
efen

se
on

th
at

basis
(K

irchner
v.

G
reene,

2
9

4
lll.A

pp.3d
6
7

2
,

6
9
1

N
.E

.2d
107

(1st
D

ist.,

1998);
H

am
ilton

v.
C

onley,
3
5
6

lIl.A
pp.3d

1
0
4
8
,

8
2
7

N
.E

.2d
9

4
9

(2d
D

ist.,
2009)).

B
uteven

ifth
e

B
oard

w
ere

to
consider

th
e

m
erits

of the
case

-w
hich

is
w

holly
im

proper
-

th
e

C
om

plainant
w

ould
not

be
able

to
sustain

its
cause.

H
ere,

th
e

property
cannot

be

characterized
as

a
C

A
FO

su
b
ject

to
CA

FO
N

PD
E

S
requirem

ents.
T

aking
th

e
facts

as
alleged,

through
unproven,

and
even

ignoring
th

e
denials

in
th

e
A

nsw
er,

th
e

property
in

question
is

an

unpopulated
construction

site
(C

om
plaint

at
par.

4
8

,
C

ount
Ill:

“T
radition

has
indicated

every

intention
of com

pleting
construction,

populatingthe
facility

and
bringing

itinto
production

at
its

design
capacity

as
soon

as
possible”).

T
he

alleged
discharge

arose
from

a
pum

ping
operation

from
a

collection
area.

T
here

is
no

allegation
th

at
th

ere
have

ever
been

any
anim

als
present

on
the

property.
T

he
b
est

allegation
is

the
claim

th
e

R
espondent

intends
at

som
e

point
to

com
plete

construction
and

then
to

populate
th

e
property.

B
utw

hat
R

espondent
m

ightor
could

•
do

in
the

future
does

not
m

ake
the

property
a

C
A

FO
now

.
A

s
is

ad
d

ressed
in

greater
detail

below
, this

fact
-adm

itted
in

th
e

C
om

plainant’s
ow

n
com

plaint
-d

efeats
th

e
N

PD
E

S
claim

in
its

entirety.

6



A
.

T
he

P
roperty

is
N

ot
an

A
FO

under
A

pplicable
L

aw

T
he

C
om

plainant’s
entire

theory
of

relief
hinges

on
th

e
definition

of
“anim

al
feeding

operation”
(“A

FO
”):

A
nim

al
F

eeding
O

peration
m

ean
a

lot
or

facility
w

here:

(1)
A

nim
als.

.
.have

been,
are

or
w

ill
be

stabled
or

confined
and

fed
or

m
aintained

for
a

total
of

4
5

days
or

m
ore

in
any

12
m

onth
period

(2)
C

rops,
vegetation,

forage
grow

th,
or

post
harvest

residues
are

not
su

stain
ed

in
th

e
norm

al
grow

ingseason
over

any
portion

ofth
e

lotorfacility
(35

lll.A
dm

.
C

ode
5

0
1

.2
2

5
;

4
0

C
FR

§122.23(a)(b)(1)).

T
he

C
om

plainant
cannot

allege
any

set
of

fact
to

su
stain

the
claim

th
at

th
e

property

an
A

FO
.

T
he

sim
ple

reaso
n
s

are:
(1)

it
is

total
conjecture

th
at

the
property

w
ill

be
populated

w
ith

anim
als;

(2)
th

ere
are

no
existing

facts
to

show
th

at
any

anim
al

w
ill

be
p
resen

t
on

the

property
for

4
5

days
or

m
ore

during
any

12
m

onth
period;

and
(3)

the
C

om
plainant

has
notand

cannot
allege

th
at

vegetation
is

not
su

stain
ed

in
th

e
norm

al
grow

ing
seaso

n
over

th
e

exact

property
th

e
C

om
plainant

now
co

n
ten

d
s

is
an

A
FO

.
It

is
pure

speculation
to

state
w

hat
“w

ill”

happen
here.

T
he

C
om

plainant
m

ust
focus

on
the

w
ords

“w
ill

be”
in

the
definition

of
A

FO
,

but
th

o
se

w
ords

can
n
o
t

be
used

to
create

C
A

FO
N

PD
E

S
liability

w
here

th
e

A
FO

does
not

yet
exist.

First,

the
law

is
clear

under
N

ational
Pork

P
roducers,

6
3
5

F.3d
7
8
8

(5th
C

ir.
2
0
1
1
)

th
at

a
facility

cannot
be

required
to

apply
for

an
N

PD
E

S
perm

it
if

it
proposes

to
discharge,

but
th

e
existing

rules
purport

to
im

pose
th

at
requirem

ent.
T

he
w

ords
“w

ill
be”

m
ust

be
m

ade
in

th
at

context.

Prior
to

N
ational

Pork
P

roducers,
th

e
C

om
plainant

and
other

w
ere

trying
to

enforce
a

duty
to

7



apply
b

ased
on

designs
instead

of
actual

operation,
but

th
at

is
no

longer
available,

and
the

C
om

plainant
can

no
longer

dem
and

a
perm

it
based

on
w

hat
a

proposed
facility

w
ill

consist
of.

S
uch

prospective
enforcem

ent
is

not
available.

S
econd,

and
m

ore
im

portantly,the
C

om
plainantad

m
itsth

atth
e

events
leading

up
to

th
e

alleged
discharge

involve
(1)

a
construction

site;
(2)

m
ade

up
of

a
stalled

project;
(3)

arising

from
litigation

concerning
th

e
property;

(4)
in

connection
w

ith
w

hich
sto

rm
w

ater
and

run-off

m
an

ag
em

en
t

is
handled

in
a

m
anner

differentfrom
final

design
ofthe

facility
ifitis

com
pleted.

(see
C

om
plaint

pars.
13

-
15

).
A

ccording
to

adm
issions

set
out

in
th

e
C

om
plaint:

13.
T

he
catch

basin
has

a
24-inch-diam

eter
pipe

stubbed
out

of
the

bottom
w

hich,
upon

com
pletion

of
site

construction,
including

construction
of

th
e

large
w

aste
holding

cell
to

th
e

im
m

ediate
w

est
of

the
silage

pad
(northernm

ost
w

aste
storage

cell),
R

espondent
T

radition
intends

to
connect

w
ith

a
gravity

flow
PV

C
pipe

under
an

access
road

to
the

northernm
ost

proposed
w

aste
storage

pond.

14.
C

urrently,
w

hile
construction

has
been

stalled,
the

catch
basin

flow
s

to
an

ad
jacen

t
tem

porary
w

aste
silage

leach
ate

holding
cell

located
directly

south
of

the
so

u
th

w
est

part
of

th
e

slab
and

catch
basin.

15.
T

he
tem

porary
silage

leach
ate

holding
cell

serves
as

a
containm

entstructure
for

runoff
th

at
drains

from
th

e
feed

sto
rag

e
area

and
th

e
ad

jacen
t

construction
m

aterials
storage

area.
T

he
basin

is
approxim

ately
1
1
5

feet
by

2
3

0
feet

w
ith

an
average

depth
of

ab
o

u
t

5.8.
feet

(em
phasis

added).

In
m

aking
th

o
se

allegations,
the

C
om

plainant
thereby

adm
its

th
at

the
property

is
a

construction
site,

not
a

C
A

FO
and,

as
im

portantly,
th

e
adm

issions
prove

th
at

th
e

m
anner

in

w
hich

run-off
is

m
anaged

b
ears

no
resem

b
lan

ce
to

th
e

final
design.

T
here

is
no

logical
nexus

betw
een

an
alleged

construction
site

discharge
and

th
e

need
for

an
N

PD
E

S
for

a
fully

8



operational
C

A
FO

,
especially

here,
w

here
the

m
an

ag
em

en
t

of
the

precise
run-off

allegedly

involved
b

ears
no

relationship
to

th
e

final
design.

T
he

B
oard

should
note

th
at

discovery
in

this
action

w
ill

prove
th

at
the

construction
site

and
has

been
covered

by
an

N
PD

E
S

perm
it

(G
eneral

P
erm

it
for

S
torm

w
ater

D
ischarge

from

C
onstruction

S
ite

A
ctivities

N
o.

ILR
10),

th
at

inspections
have

been
m

ade
and

routine

com
pliance

issu
es

ad
d
ressed

.
A

s
the

C
om

plainant
has

done
in

the
p
ast

w
ith

this
very

site,
if

th
ere

are
com

pliance
issues

regarding
run-off, storm

w
ater

or
otherw

ise, th
o
se

issu
es

should
be

ad
d
ressed

under
th

e
existing

perm
it.

T
hird,

even
if

th
e

claim
w

ere
ripe,

th
e

R
espondent

w
ould

not
be

required
to

seek

coverage
under

a
N

PD
E

S
perm

it
(i)

unless
itactually

discharges
upon

confinem
ent

of
anim

als

and
(ii)

until
at

least
1
8
0

days
prior

to
the

tim
e

itcom
m

ences
operation

(40
C

FR
122.23(d)(1),

(f)(4)).
It

follow
s

th
at

a
planned

or
conceptual

C
A

FO
by

definition
is

not
a

C
A

FO
if

it
w

ill
not

house
th

e
requisite

num
ber

of
anim

als
w

ithin
th

e
follow

ing
one

and
one-half

years
(i.e.the

12-

m
onth

period
follow

ing
the

co
m

m
en

cem
en

t
of

operations
plus

180
days

prior
to

com
m

encem
ent)

nor
if

it
w

ill
not

discharge
follow

ing
confinem

ent.
In

this
case,

construction

rem
ains

delayed,
no

anim
als

are
confined

or
housed

at th
e

facility
and

itis
notcurrently

a
CA

FO

subject
to

regulation
under

4
0

C
FR

1
2
2
.2

3
.

Itw
ill

not
discharge

follow
ing

confinem
ent.

In
sum

,
the

C
om

plainant
ignores

the
existing

N
PD

E
S

perm
it

and
the

fact
th

at
the

property
is

a
dorm

ant
construction

site,
not

a
C

A
FO

.
T

he
C

om
plainant

clings
to

th
e

w
ords

“w
ill

be”
in

th
e

definition
of

A
FO

,
but

a
careful

reading
estab

lish
es

the
C

om
plainant’s

failure
to

properly
allege

th
atth

e
property

m
eets

the
definition

ofA
FO

.
T

his
is

a
construction

site
utilizing

9



run-off
m

an
ag

em
en

t
m

easu
res

w
hich

bear
no

resem
b
lan

ce
to

the
final

design
ofth

e
operation.

T
he

C
om

plainant
is

overreaching.

B.
A

S
ingle

A
lleged

D
ischarge

D
oes

N
ot

W
arrant

an
N

PD
E

S
P

erm
it

E
ven

assu
m

in
g

th
at

the
property

“w
ill

be”
an

A
FO

,
w

hich
R

espondent
denies

is
the

current
state

of
th

e
facts,

and
further

assum
ing

th
at

th
e

decision
in

N
ational

Pork
P

roducers

does
not

m
aterially

change
current

regulatory
practices

by
th

e
tim

e
this

property
becom

es
a

A
FO

,
if

ever,
then

a
single

discharge
does

not
result

in
an

N
PD

E
S

perm
it

requirem
ent.

A
s

U
SE

PA
’s

ow
n

guidance
notes,

“a
CA

FO
proposes

to
discharge

if
based

on
an

objective

assessm
en

t
it

is
designed,

constructed,
operated,

or
m

aintained
such

th
at

a
discharge

w
ill

occur,
not

sim
ply

such
th

at
it

m
ight

occur”
(Im

plem
entation

G
uidance

on
C

A
FO

R
egulations

-

C
A

FO
sT

hatD
ischarge

orA
re

P
roposing

to
D

ischarge,
U

SEPA
O

ffice
ofW

ater,
E

P
A

-833-R
-10-006

(M
ay

28,
2
0
1
0
)

(h
ereafter

“2
0

1
0

G
uidance”)

at
3).

A
C

A
FO

th
at

experiences
a

single,
isolated

discharge
is

not
rendered

a
facility

th
at

discharges.
U

SE
PA

regulations
clarify

this
point,

stating
th

at
“[o]nce

a
C

A
FO

’s
certification

is

no
longer

valid
[b

ecau
se

a
discharge

occurred],
th

e
C

A
FO

is
subject

to
th

e
requirem

ent
in

[40

C
FR

122.23(d)(1)]
to

seek
perm

it
coverage

if
itdischarges

or
proposes

to
discharge”

(40
C

FR

122.23(i)(5)(ii)
(em

phasis
added)).

F
urtherm

ore,
U

SE
PA

’s
ow

n
guidance

acknow
ledges

this

point,
stating

th
at

“[i]f
th

e
[certified]

C
A

FO
has

discharged,
th

e
C

A
FO

w
ould

be
a

CA
FO

th
at

discharges
unless

the
circu

m
stan

ces
giving

rise
to

the
discharge

have
ch

an
g
ed

an
d

the
cau

se

of
the

discharge
h
as

b
een

corrected
such

th
at

th
e

C
A

FO
is

not
discharging

and
w

ill
not

discharge
based

on
th

e
design,

construction,
operation,

an
d

/o
r

m
aintenance

of
th

e
facility”

10



(2
0
1
0

G
uidance

at5
(em

phasis
added)).

T
he

C
A

FO
regulations

do
notrequire

an
N

PD
E

S
perm

it

follow
ing

a
discharge

provided
th

at
n
ecessary

m
odifications

are
undertaken

to
perm

anently

ad
d

ress
th

e
cau

se
of

the
discharge

(40
C

FR
122.23(i)(6)).

H
ere,th

e
evidence

w
illshow

th
at

the
R

espondent
rem

oved
allsilage

and
th

e
previously

unknow
n

tile
line

th
at

w
as

at
the

cen
ter

ofth
e

alleged
storm

w
ater

discharge
incident

and
th

at

itno
longer

land
applies

this
sto

rm
/w

astew
ater.

T
hus,th

e
cau

se
ofthe

alleged
discharge

“has

been
corrected”

and
w

ill
not

recur
and

the
R

espondent
does

not
propose

to
discharge

once
its

property
becom

es
operational,

i.e.,
once

itactually
becom

es
a

C
A

FO
.

T
hat

line
of

authority
illustrates

th
e

prem
aturity

and
erroneous

nature
of

the

C
om

plainant’s
legal

theory.
First,th

e
fact

th
at

a
single

discharge
at

an
actual

operating
C

A
FO

does
not

require
an

N
PD

E
S

perm
it

if
the

cau
se

of
th

e
discharge

is
corrected

d
efeats

the

C
om

plainant’s
notion

th
atan

alleged
discharge

d
u

rin
g
th

e
construction

ofthefacility
m

an
d
ates

N
PD

E
S

coverage.
S

econd,
th

e
R

espondent
has

legal
rights

available
to

it
-

-to
be

exercised

w
hen

appropriate,
if appropriate

-
-

if
it actually

becom
es

a
C

A
FO

.
Im

portantly,
the

final
design

utilizes
com

pletely
different

designs
than

th
e

one
allegedly

involved
in

the
O

ctober
1,

2
0

1
0

incident.From
an

objective
view

,
this

property
is

a
construction

site
subject

to
its

ow
n

existing

N
PD

E
S

perm
it.

T
he

m
an

ag
em

en
t

of
run-off

during
construction

b
ears

no
resem

blance
to

the

final
design.

T
here

are
no

anim
als

present;
th

e
facility

is
not

operational.
T

his
is

no
m

ore
a

C
A

FO
than

any
num

ber
of

properties
w

here
silage

is
stored.

T
he

R
espondent

has
rights

and
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options
w

ith
resp

ect
to

future
perm

itting,
if

necessary.
B

ased
upon

the
foregoing,

th
e

C
om

plainant’s
theory

is
not

actionable.

V
I.

TH
E

FIFTH
A

FFIR
M

A
TIV

E
D

E
FE

N
SE

SH
O

U
L

D
N

O
T

B
E

D
ISM

ISSE
D

T
he

alleged
requirem

entfor
an

N
PD

E
S

p
erm

itfo
rth

e
single

alleged
discharge

ofO
ctober

1
,2

0
1

0
,

is
only

actionable
ifpollutants

w
ere

discharged;
further,

any
relief

available
under

any

theory
ofth

e
C

om
plaint

m
ust

be
tailored

and
view

ed
in

light ofth
e

lack
of actual

environm
ental

harm
.

O
n

th
at

basis,
th

e
Fifth

A
ffirm

ative
D

efense
should

not
be

dism
issed.

V
II.

C
O

N
C

L
U

SIO
N

B
ased

on
th

e
foregoing,

T
radition

Investm
ents

req
u

ests
the

B
oard

to
deny

th
e

m
otion

to
strike

and
to

grant
T

radition
Investm

ents
such

other
relief

as
th

e
C

ourt
d
eem

s
just

and

proper.

R
espectfully

subm
itted,

TR
A

D
ITIO

N
IN

V
ESTM

EN
TS,

[[C

B
y
:
_
_

D
onald

Q.
M

anning
/
/

D
onald

Q.
M

anning
A

R
D
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